
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o t

Federated DepartmenL

the Pet i t ion

S t o r e s ,  I n c .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law for
t h e  F . Y . E .  2 / 3 / 7 3  &  2 / 2 / 7 4 .

St.ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Federated Department Stores, Inc.,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Federa ted  Depar tment  S tores ,  Inc .
ATTN: Paul P. Thiemann
222 West Seventh St.
Cincinnati, 0H 45202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of Lhe pet i t ioner.

Sworn to before me this
14 th  day  o f  August ,  1981.

that the said
forth on said

addressee is  the  pe t i t ioner
wrapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBA,NY,  NEW YORK 12227

August  14 ,  1981

Federated DeparLment Stores, Inc.
ATTN: Paul P. Thiemann
222 \ lesL Seventh St.
Cincinnati, 0H 452A2

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Paul P. Thiemann
222 West 7th St.
Cincinnati, 0H 45202
Taxing Bureau's Representat ive
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Paul P. Thiemann the representat j -ve of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

PauI P. Thiemann
222 l{est 7th St.
Cinci-nnati, 0H 452A2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ion'er.



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FEDERATED DEPARTMENT STORES. INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the Tax
law for the Fiscal Years Ended February 3,
1973 and February  2 ,  1974.

DECISION

Pet i t ioner ,  Federa ted  Depar tment  S tores ,  fnc . ,  222 West  Seventh  St ree t ,

Cincinnat i ,  Ohio 45202, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of f ranchise tax on business corporat ions under Art ic le 9-A of

the Tax Law for the f iscal  years ended February 3, 1973 and February 2, 1974

( F i l e  N o .  1 4 3 9 9 ) .

A formal hearing was held before Edward L. Johnson, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Bui lding l l9,  State Campus, Albany, New

York  on  June 15 ,  7977 a t  9 :15  A.M.  Pet i t ioner  appeared by  PauI  P .  Th iemann,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Laurence E. Stevens,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether the Audit  Divis ion properly required pet i t ioner Federated

Department Stores, Inc. and i ts subsidiary Federated Acceptance Corporat ion to

f i le combined franchise tax reports for the years at issue.

I I .  Idhether pet i t ioner Federated Department Stores, Inc. and i ts

subsidiary Lo-Ray's Center,  Inc. should be permit ted to retroact ively f i le

combined franchise tax reports for the years at issue.
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I I I .  Whether the Audit  Divis ion properly disal lowed a port ion of the in-

terest expense of pet i t ioner Federated Department Stores, Inc. and of i ts

subsidiary Federated Acceptance Corporat ion as indirect ly attr ibutable to

subs id ia ry  cap i ta l .

FINDINGS OF FACT

1.  For  the  f i sca l  years  a t  i ssue,  pe t i t ioner  f i led  separa te  New York

State franchise tax reports:  i t  d id not include therein Federated Acceptance

C o r p o r a t i o n  ( " F A C " )  o r  L o - R a y r s  C e n t e r ,  I n c .  ( t ' L o - R a y ' s " ) .

2 .  0n  November  28 ,  1975,  as  the  resu l t  o f  a  f ie ld  aud i t  conducted ,  the

Aud i t  D iv is ion  issued to  pe t i t ioner ,  Federa ted  Depar tment  S tores ,  Inc . ,  two

not ices of def ic iency, assert ing addit ional f ranchise taxes due under Art ic le

9-A of the Tax Law for the f iscal  years ended February 3, 1973 and February 2,

1974 in  the  amounts  $5 ,102.A2 and $41,335.98 ,  respec t ive ly ,  w i th  in te res t

thereon.  The bases  o f  the  de f ic ienc ies  were  as  fo l lows:  the  Aud i t  D iv is ion 's

requirement that pet i t ioner f i le combined reports with FAC for the f iscal  years

a t  i ssue;  den ia l  o f  pe t i t ioner 's  reques t  to  inc lude Lo-Ray 's  in  such combined

reports;  and disal lowance of a port ion of the interest expense of pet i t ioner

and of FAC for each of the f iscal  years, as indirect ly attr ibutable to

subs id ia ry  cap i ta l .

3.  During the periods in quest ion, pet i t ioner,  a Delaware corporat ion,

maintained over ten department store chains in eighLeen sLates, including New

York, and discount store chains in Flor ida, Cal i fornia and 0hio. ILs Ralphs

Grocery Divis ion ("Ralphs") operated approximately sixty supermarkets in the

greater los Angeles area of southern Cal i fornia.

4 .  On l lay  22 ,  \972,  pe t i t ioner  acqu i red  a l l  o f  the  cap i ta l  s tock  o f

Lo-Ray's,  which owned eight supermarkets in norLhern Cal i fornia in the San
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Franc isco  area .  The fo l low ing  month ,  $21,000.00  o f  merchand ise  was t rans fer red

Lo Lo-Ray 's  s to res  f rom Ra lphs '  warehouses  and p lan ts .  For  1972,  such

transfers const i tuted approximately 26 percent of total  purchases for lo-Ray's;

fo r  1973,  they  compr ised approx imate ly  41  percent  o f  Lo-Rayrs  to ta l  purchases .

Merchandise shipped from Ralphs'  manufactur ing plants was bi l led to lo-Ray's at

cost.  The warehousing charges t .o lo-Ray's r ,rrere calculated to ref lect a net

income above expense to provide a return on investment in furniture and

f ix tu res .

5. Commencing in June, 1972, four-week closing statements were prepared,

consol idat ing f igures from Lo-Ray's and Ra1phs; in addit ion, I .o-Ray's adopted

Ralphs'  receiving procedures. In July,  Lo-Ray's adopted Ralphs'  "ad markdown

and pr ice changes" procedures and inaugurated Ralphs'  t raining program for key

personnel.  In October,  Lo-Rayrs stores began operat ions under the name of

Ralphs and thereafter,  Ralphsr advert is ing department directed al l  advert is ing

programs for Lo-Ray's.  In November, Lo-Ray's accounts and general  ledger were

incorporated into Ralphsr electronic dat.a processi-ng system. And in January,

1973, Lo-Ray's f iscal  year was changed from March 1 through February 28, to

January 30 through January 29, in order to conform with Ratphs'  f iscal  year.

6 .  Dur ing  the  per iods  a t  i ssue,  two Lo-Ray 's  s to res  were  re fu rb ished and

one nevn store erected, under the supervision of the vice-president of construc-

t ion  fo r  Ra lphs .

7 .  0n  February  2 ,  I974,  Lo-Ray 's  was l iqu ida ted  in to  Federa ted  Depar tment

SLores, Inc. and became the Northern Divis ion of Ralphs

B.  FAC,  a  who l ly -owned subs id ia ry  o f  pe t i t ioner ,

L ioner  a t  pe t i t ioner 's  execut ive  o f f i ces  in  C inc innat i .

is the purchasing of thir ty-day customer obl igat ions as

shares space with pet i-

f ts exclusive act iv i ty

genera ted  by  pe t i t ioner 's
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retai l  merchandising operat ions. FAC has no employees of i ts own, but rather,

u t i l i zes  pe t i t ioner 's  personne l  to  per fo rm i ts  funcL ions .

9 .  0n  i t s  conso l ida ted  Federa l  reLurns  fo r  the  years  a t  i ssue,  pe t i t ioner

took deduct ions for interest expense in the fol lowing amounts:

Pet i t ioner
FAC
Tota l

FYE 2/3/73
$10 ,162 ,426 .00

FYE 2/2/74
$  11  ,834  ,249  .oo

3  .860  .837  .  00
$ 15 ,695 ,  086 .  oo

Pursuant to the f ie ld audit ,  the corporat ion tax examiner disal lowed $60 r074.00

of the total  inLerest deduct ion for the f iscal  year ended February 3, 1973, and

$46,834.00  o f  sa id  deduct ion  fo r  the  f i sca l  year  ended February  2 ,  7974.

CONCTUSIONS OF TAW

A. That subdivis ion 4 of sect ion 211 of the Tax Law authorizes the Tax

Commission, in i ts discret ion, to require or permit  a domest ic parent corpor-

at ion and i ts whol ly-owned domestic subsidiary to make a report  on a combined

bas is .  Th is  au thor iza t ion  a lso  app l ies  to  fo re ign  corpora t ions  do ing  bus iness

in New York. However,  no combined report  covering a foreign corporat ion not

doing business in New York may be required, unless the Tax Comrnission deems

such a report  necessary, because of inLerconpany transact ions or some

agreement,  understanding, arrangement or transact ion which distorts income or

cap i ta l ,  in  o rder  to  p roper ly  re f lec t  tax  l iab i l i t ies .

B. That dur ing the periods at issue, the State Tax Commission provided,

by regulation, that in determining whether the tax would be computed on a

combined bas is ,  i t  wou ld  cons ider  var ious  fac to rs ,  inc lud ing  the  fo l low ing :

(1) Whether the corporat ions were engaged in the same or related
I ines  o f  bus iness ;
(2) Whether any of the corporat ions were in substance merely depart-
ments of a unitary business conducted by the ent ire group;
(3) Whether the products of any of the corporaLions leere sold to or
used by any of the other corporat ions I
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(4) t{hether any of the corporat ions performed services for,  or loaned
money Lo, or otherwise f inanced or assisted in the operat ions of any
of the other corporat ions I
(5) Lthether there were other substantial intercompany transactions
among the const i tuent.  corporat ions.
Former  20  NYCRR 5.28(b) .

The essent ial  elements of these factors have been carr ied over into the current

regulat ions which were effect ive for taxable years beginning on or after

January 1, L976, and which provide, in pert inent part :

" In deciding whether Lo permit  or require combined reports the fol lowing
two (2) broad factors must be met:
(1) the corporat ions are in substance parts of a unitary business
conducted by the ent ire group of corporat ions, and
(2) there are substant ial  intercorporate transact ions among the
corpora t ions .  t t

2 0  N Y C R R  6 - 2 . 3 ( a ) .

The mandatory language of the current regulations takes cognizance of

those elements which the Tax Commission has consistent ly deemed to be the key

factors in determining whether combinat ion should be permit ted or required,

i .e. ,  the unitary nature of the business conducted by the corporat ions, and

whether there were substant ial  intercorporate transact ions among the corpora-

t ions .  Mat ! .e r  o f  Anne l  Ho ld ing  corp .  e t  a I . ,  s ta te  Tax  Conmiss ion ,  August  2 ,

7973,  de terminat ion  conf i rmed,  Anne l  Ho ld ing  Corp .  v .  Procacc ino ,  77  Misc .  2d

886 (Sup.  Ct .  A1bany Co.  1974) ;  Mat te r  o f  N .  K .  Wins ton  Corp .  eL  a I . ,  S ta te  Tax

Commission, August 21, 79741, {atter of  Alpha Computer Service Corporat ion

et aI. ,  State Tax Commission, September 28, 7979; Matter of  } lontauk Improvement,

Inc. and Montauk Country Club, Inc.,  State Tax Commission, September 28, 1979.

These factors must be given part icular emphasis,  al though al l  f ive factors of

fo rmer  20  NYCRR 5.28(b)  must  be  cons idered.

C. That the Audit  Divis ion properly required pet i t ioner to f i le combined

reports with i ts whol ly-owned subsidiary FAC during the f iscal  years at issue.
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FAC funct.ioned as a mere department of the

was the f inancing of pet i t ioner 's customer

Tax Commiss ion ,  35  N.Y.  2d  100 (1974) .

parent corporat ionl  i ts

ob l iga t ions .  Wur l i t zer

so le  bus iness

C o .  v .  S t a t e

D. That the Audit  Divis ion properly denied pet i t ioner permission to

retroact ively f i le combined reports with i ts subsidiary Lo-Ray's.  As the State

Tax Commission explained in the Matter of Walker Bngraving Corporat ion (June 6,

1971),  the f i l ing of combined returns is not a statutory r ight on the part  of

the taxpayer.  The detai led facts necessary to determine whether permission for

combined f i l ing should be sought from the Commission are avai lable to the

taxpayer at the t ime annual f ranchise tax reports are due; and, except under

unusual c ircumstances, the taxpayer has no need of an extended period to

determine whether permission should be requested. Pet i t ioner has not shown

such extraordinary circumstances as would ent i t le i t  to f i le retroact ive

combined reports with lo-Ray's.

Furthermore, Lo-Ray's is a foreign corporat ion not doing business in this

state. I ts income was not generated, in whole or in part ,  by intercompany

transact ions with the parent Laxpayer corporat ion; I . /ur l i tzer (supra),  therefore,

is inapposite.  ( In hlur l i tzer,  the subsidiary f inancing corporat ion, notwlth-

standing that i t  was a foreign corporat ion not doing business in New York, was

nonetheless required to f i le franchise tax reports on a combined basis with

i ts parent. ;  the subsidiary 's income was whol ly generated by intercompany trans-

act ions with the parent corporat ion, a New York taxpayer.)

Final ly,  pet i t ioner 's content ion that Lo-Ray's and Ralphs met the cr i ter ia

enumerated in former 20 NYCRR 5.28(b) for combined f i l ing misses the point.

The ent i t ies which must be compared are Federated Department Stores, Inc. and

Lo-Ray's.  Pet i t ioner,  a corporat ion which operates numerous department store
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chains in eighteen states, has not demonstrated that i t  was ent i t led to f i le

reports on a combined basis with a corporat ion which owned and operated eight

supermarkets in the San Francisco area.

E.  That  sec t ion  208.9(b) (6 )  o t  the  Tax  Law prov ides  tha t  en t i re  ne t

income of the corporate taxpayer shal l  be determined without deduct ion or

exc lus ion  o f :

" in the discret ion of the tax commission, any amount of interest
direct ly or indirect ly and any other amount direct ly attr ibut.able
as a carrying charge or otherwise to subsidiary capital  or to income,
ga ins  or  losses  f rom subs id ia ry  cap i ta l .  "

This disal lowance prevents the taxpayer from reaping a double benef i t ,  s ince

sec t ion  209.9(a) (1 )  a l lows the  corpora t ion  to  exc lude income f rom subs id ia ry

cap i ta l .

F .  That  s ince  a  por t ion  o f  pe t i t ioner ts  bor rowings  was used to  make

investments in and advances to i ts subsidiar ies, a port ion of pet i t ioner 's

interest expense was indirect ly attr ibutable to subsidiary capital ,  in the

proport ion that i ts investments in and advances to subsidiar ies bears to i ts

to ta l  asse ts .  Mat te r  o f  L lo r ld  Wide Vo lkswagen Corp . ,  S ta t .e  Tax  Commiss ion ,

Apr i l  30 ,  7974;  Mat te r  o f  Nor ton  Co. ,  S ta te  Tax  Commiss ion ,  May 18r  7973;

Mat te r  o f  Tqxaco,  Inc . ,  S ta te  Tax  Commiss ion ,  December  22 ,  197L.  Th is

rat ionale is obviously inappl icable to FAC which has no subsidiar ies; thus no

port ion of FACrs interest expense deduct ion should have been disal lowed

pursuant  to  sec t ion  208.9(b) (6 ) .  In  comput ing  the  in te res t  expense ind i rec t l y

attr ibutable to subsidiary capital ,  the proport ion ( investments in and advances

to  subs id ia r ies l to ta l  asse ts )  must  be  app l ied  on ly  to  pe t i t ioner 's  in te res t

expense deduct ion.

G. That the pet i t ion of Federated Departrnent Stores, Inc. is granted to

the extent indicated in Conclusion of Law "F' t1 thaL the not ices of def ic iency
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issued November  28 ,  1975 are  to  be  mod i f ied

modi f ied ,  the  de f ic ienc ies  are  in  a l l  oLher

DATED: Albany, New York

AUG i 4 1981

accordingly;  and that excepl as so

respec ts  sus ta ined.

ATE TAX COMMISSION

COMMISSIONER


